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List of Abbreviations

OVAM
RID
R.G.P.T.

UN
UNCED
UNCLOS
VEN
VLAREA
VLAREBO
VLAREM |

VLAREM I

VMM
VOS

Openbare Afvalstoffenmaatschappij voor het Vlaamse Gewest
(Flemish Public Waste Agency)

International Regulation on the transport of dangerous goods by
rail

Réglement Général pour la Protection du Travail (also ARAB:
Algemeen Reglement Arbeidsbescherming) — General Regulation
on Labour Protection

United Nations

United Nations Conference on Environment and Development
United Nations Convention on the Law of the Sea

Flemish Ecological Network

Flemish regulation on the prevention and management of waste
Flemish Regulation on Soil Clean-up

Executive Decree of the Flemish Government containing the Flemish
regulation relating to the environmental permit

Executive Decree of the Flemish Government containing general
and sectoral environmental conditions
Vlaamse Milieumaatschappij (Flemish Environmental Agency)
volatile organic substances
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Introduction

§ 1. GENERAL INFORMATION
I. Geography and Population
A. Geography

1. Belgium is a small country situated in Western Europe, with a surface
of 30,528 sq.km. (30,278 sq.km. of land and 250 sq.km. of water). It is
geographically divided into three regions: Wallonia, Flanders and the Brussels
Region. Belgium’s border countries are France (620 km), Germany (167 km),
Luxembourg (148 km) and the Netherlands (450 km). In the West, the country
has a 65 km coastline.

Three geographical parts can be distinguished: lower Belgium (with an
altitude from 0 to 100 metres above sea level) from the polders in the West to
the Campine in the East, central Belgium (100-200 metres above sea level) and
upper Belgium in the Southeast (the country’s highest point is Signal de
Botrange, 694 metres). The country enjoys a moderate maritime climate.

The country lies in the basins of the Scheldt and the Meuse. These rivers add
about 5 billion cubic metres to the 12 billion cubic metres of net rainfall.
However, taking into account its population density, Belgium is relatively poor
in water resources.

2. Almost 46.4 per cent of the land is dedicated to agriculture (29 per cent
arable and permanent crop land, 17.6 per cent permanent grassland), forests
account for about 20 per cent of the country’s surface, while 17 per cent is
built-up land. The dense network of roads, railways and navigation ¢anals
occupy a considerable surface as well.

Various ecosystems of the Atlantic, meridional and septentrional types can
be distinguished.

1. 144,000, 3,400 and 2,000 kilometres respectively.

3. Belgium has few mineral resources: all coal mines have been closed,
but a small amount of natural gas is still extracted. Nuclear power provides 55
per cent of electricity and Belgium relies on imports of fossil fuels for three
quarters of its energy needs (almost no use is made of hydropower or renew-
able energy resources).

Environmental Law — Suppl. 25 (May 2000) Belgium -21



4-6 Introduction, General Information
B. Population

4. About 10,174,922 (July 1998 est.) people live in the country (of whom
slightly over 900,000 foreigners), giving it a population density among
Europe’s highest: 333 inhabitants per sq.km.. The distribution over the three
regions is as follows: Flanders has 5.9 million inhabitants (434 per sq.km.),
Wallonia has 3.3 million inhabitants (196 per sg.km.) and Brussels about 1
million inhabitants (6,250 per sqg.km.). The population growth rate was around
0.09% in 1998. Life expectancy at birth is 77.35 years (around 74 for men and
81 for women).

The active population is around 4.25 million, of which approx. 400,000 are
unemployed (not including approx. 140,000 unemployed persons older than 50).

Il. Legal and Political Structure*
A. General

5. Belgium is a constitutional monarchy. According to the new co-
ordinated Constitution of 17 February 1994, ‘Belgium is a Federal State
constituted of Communities and RegioAs.’

The Communities are the Flemish Community, the French Community and
the German-speaking Community. The Regions are the Flemish Region, the
Walloon Region and the Brussels Capital Region.

Moreover, there are four language areas (the Dutch, French and German
language areas and the bilingual area of Brussels-Capital) and 10 provinces
(Antwerp, Flemish Brabant, West Flanders, East Flanders, Limburg, Walloon
Brabant, Hainaut, Liége, Luxembourg and Namur).

1. The structure and principles of the Federal State of Belgium are far too complex to be dealt
with in detail here. A brief comprehensive overview, as well as the English text of the 1994
Constitution, can be found in Alen, A. and Ergec, Rederal Belgium after the Fourth
State Reform of 1993Brussels, Ministry of Foreign Affairs, External Trade and Co-

operation for development, 1998, 80 p.
2. Article 1.

B. Decision-Making Power and Competencies

6. The federal authority, the Communities and the Regions all have
decision-making power. Communities and Regions are authorities on the same
level as the federal authorityAll have their own system of organs (legislative
assemblies and executiVFsand laws and have financial autonomy. Concurrent
jurisdiction (e.g. the power of taxation) is the exception to the rule of exclusive
jurisdiction on matters falling within the authority’s competence.

The law-making instrument of the federal authority is tae. Regions and
Communities legislate by way decreg(the Brussels Capital Region legislates
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Introduction, General Information 7-9

throughordinance$. These instruments have force of statute throughout the
territory for which the authority is competeht.
1. SeeAlen, A. and Ergec, R.o.c, p. 18et seq
2. The legislative assembly and executive for the Flemish Community and Region are the
same entity. Nonetheless there are in total 6 parliaments and 6 executives in Belgium.
3. At the federal level, the King is part of both the legislative and executive branches.
4. There exists a certain judicial degree for ordinances, how&esAlen, A. and Ergec, R.,
o.c, p. 21.

7. Laws, decrees and ordinances can be controlled by the Court of Arbitra-
tion (Arbitragehof — Cour d’Arbitragl a quasi-constitutional coutt.
The courts and tribunals are all federal.

1. ‘Quasi’ because it can only rule on compatibility with a limited number of constitutional
provisions (conflicts of competence between the federal authority and the Communities and
Regions and among Communities and Regions; equality and non-discrimination and
freedom of education). Through a wide interpretation of these provisions, the Court has
significantly widened its jurisdiction.

8. For the time being, Regions and Communities have the competencies
attributed to them in the Constitution or special majority laws. They also have
implied powers, according to Article 10 of the Special Institutional Reform
Law of 8 August 1980: they can enter the federal domain where this is
necessary for the exercise of their own powerbe Constitution contains some
provisions on Community competencies, but states that a special majority law
must determine the Regions’ competencies. The Special Institutional Reform
Law of 8 August 1980 lists competencies of the Regions and spells out more
specifically those of the Communities.

1. The Court of Arbitration has made the exercise of such implied powers subject to three
conditions: (i) the exercise must be really necessary, (i) differential arrangements must be

possible and (iii) the impact of the differentiated regime on the federal matter must not be
more than marginalSeeAllan, A. and Ergec, R.0.c, p. 26.

9. Generally speaking, the following matters are the responsibility of the
Communities: cultural affairs, education (with some exceptions that remain
federal), personal services and the use of languages in certain matters. Regions
have competence in land use and planning, the environment and water policy,
rural development and nature conservation, housing, agricultural policy,
economic policy, energy policy, supervision of local authorities, employment
policy, public works and transpottin a number of matters (e.g. energy) the
different authorities have an obligation to mutually consult each other.

When Atrticle 35 of the Constitution will have entered into force, the Regions
and Communities will have residual jurisdiction and the Federal Government will
only have power ‘in the matters that are formally attributed to it by the Constitu-
tion and the laws adopted in pursuance of the Constitution itself.” This provision,
however, has not yet entered into force and doubt exists whether it soon will.

1. SeeAlen, A. and Ergec, R.9.c, pp. 21-22.

2. Respecting Belgium’s ‘economic and monetary union.’
3. For competences regarding the environmsegin detal § 4 of this introduction,infra.
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10-14 Introduction, General Information

10. To end this brief sketch of the Belgian institutional structure, some-
thing must be said about international co-operation. Since the fourth State
Reform of 1993, Communities and Regions have the power to conclude treaties
in the matters pertaining to their exclusive competences. Specific rules regulate
co-operation with and interferen’dey the federal authorities. Provision is also
made for so-called mixed treaties which concern areas of competence of
different authorities.

1. On strictly limited grounds.

IIl. Economic Characteristics?

11. Belgium has a very open economy. Exports and imports of goods and
services constitute about 70 per cent of GDP. GDP in 1997 was BEF 8,650.6
billion (214.44 billion euros). The service sector accounts for more than 52 per
cent thereof and manufacturing for 22 per ceAgriculture, hunting, forestry
and fishing together contribute 2.1 per cent.

Belgium is the world’s ninth largest exporter. Export goods are mainly
machinery and transport equipment, other manufactured goods and chemicals.
The country’s main assets are its location, the highly developed transport
network, a diversified industry and services market and a highly skilled work
force.

1. Source: OECDo.c, p. 37et seq
2. Belgium counts many small and medium-sized enterprises.

12. Around 60 per cent of the active population works in the tertiary
sector, around 20 per cent in the secondary sector and around 2 per cent in the
primary sector. The unemployment rate lies around 8.4 per cent.

General government disbursements amount to about 53 per cent of GDP. Net
general government debt is 126.9 per cent of GDP. The country has been
making serious efforts to reduce annual budget deficits and public debt (around
10,000 billion BEF, or 248 billion euro).

IV. Social and Cultural Characteristics

13. Belgium has three official languages: Dutch, French and German. The
federalization of most cultural and language matters has given the three
populations a strong cultural identity. Immigration during the last decades and
more recently the large number of officials of the European Communities and
international organizations, make especially the Brussels Region a culturally
rich and cosmopolitan area.

14. Belgium is a social welfare state with a broad social security system,
founded in 1944.
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The education system is well developed, basic education is free and higher
education is not expensive. School attendance is compulsory until the age of
18. The literacy rate is 99 per cent.

1. Of people over 15 years old.

15. The Belgian population is mainly catholic: 75 per cent of the people
call themselves catholic (but only 23 per cent are regular churchgoers), 12 per
cent are latitudinarians, 10 per cent are undecided or have no opinion, 1.5 per
cent is Muslim, 1 per cent protestant and around 0.3 per cent Jewish.

V. Main Environmental Problems

16. In a small country like Belgium, it is obvious that the dense popula-
tion, the fragmentation of the land and urbanizatiput a high pressure on the
environment in general and on habitats and ecosystems in particular.

Specifically hazardous human activities are industry and intensive cattle
breeding and agriculture.

The main problems are the followirfg:

— water pollution from various sources of surface water, rivers and the North
Sea; only 28 per cent of urban waste water is treated,;

— air pollution from industry and traffic; ozone limits are often exceeded in
summer;

— ammonia from animal husbandry is the main soil pollution problem caused
by agriculture;

— transport;

— use of renewable energy sources is very limited;

— waste management facilities (land fill sites) do not always comply with
applicable regulations whereas plans for new facilities meet with public
protest;

— the ecotaxes system was a good initiative but its impact proved very limited
in practice.

A specific problem is the clean-up of contaminated land where it is difficult to
pinpoint the owner or responsible person. The Government has only limited
funds for clean-up. A new liability system with corresponding financing
techniques is being developed.

1. One fourth of the territory is made up of built-up areas and dense road, railway, and

navigation networksseeOECD, o.c, p. 19.
2. SeeOECD,o0.c, pp. 22-32.

17. A non-physical problem is efficiency. European Directives are not
always transposed into national law within the prescribed time-limit; the large
number of sources of legislation have made some parts of environmental law
extremely complex; environmental policy is not always co-ordinated among the
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18 Introduction, General Information

three Regions, resulting in divergent regulatory frameworks; the administrations
demand more personnel and more money to tackle environmental problems.

18. Many environmental problems are caused by industry and consump-
tion. Nature conservation gets relatively little attention. Only 2.6 per cent of the
national territory is protected in terms of the IUCN protected areas classifica-
tion.

The biggest challenge for Belgium is to make development environmentally
sustainable, not an easy task given the country’s context described above.
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§ 2. BASIC PRINCIPLES OFENVIRONMENTAL LAW

19. In accordance with Article 23 of the co-ordinated Constitution, every
citizen of Belgium has, apart from other rights, the right to the protection of a
healthy environment. The reverse side of this right is the obligation for the
governments (federal, regional and local) to protect the environment. The
incorporation in the Constitution of this right confirms the increasing awareness
of environmental problems and provides a permanent constitutional guarantee.

The practical scope and impact of this basic right should not be overrated,
but neither should it be underrated: the value of such constitutional recognition
is also determined by its capacity to orient governmental policy and instruct the
legislator. The Government will unmistakably be obliged to promote the rights
laid down in, and to implement in practice the principles of, the Constitdtion.

1. Gedr.St.Kamer, 1991-92, No. 381/1, 9.

20. Under the influence of European and international examples, the
development of a legal framework on sustainable development is also beginning
to take shape. It was initiated in Belgium, at the federal level, in 1993. In the
aftermath of UNCED, a ‘National Council for Sustainable Development’ was
established by Royal Decision of 12 October 1993, now repealed by Article 21
of the Law of 5 May 1997 concerning the co-ordination of federal policy on
sustainable development.

At present the Law of 5 May 1997 concerning the co-ordination of federal
policy on sustainable developméig the most important federal legal frame-
work for sustainable development. As its title suggests, the purpose of the Law
is to organize and co-ordinate federal policy on sustainable development.

In conformity with commitments made by the State of Belgium, and
respecting the division of competences, the federal Government may prepare
a federal plan for sustainable development involving various departments. A
constructive dialogue with the Regions and Communities is imperative. The
proposed four-year plan will contain the policies to be conducted and the
measures to be taken.

A basis for preparing the federal plan will be provided by two-yearly reports
on sustainable development. These reports outline the prevailing situation, the
policies conducted and the expected results.

The Law is also intended to clarify the extent of logistic and scientific tools
assigned to the Federal Council for Sustainable Development, which will
enhance the Council’s ability to advise the Government.

1. B.S., 18 June 1997.

21. The Flemish and Walloon authorities have also taken initiatives in
favour of sustainable development. In the Flemish Region, sustainable develop-
ment is being dealt with in various ways: through environmental policy
objectives, principles of environmental policy, environmental policy planning
and obligations with respect to environmental care for companies.
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22-23 Introduction, Basic Principles of Environmental Law

In the Walloon Region, sustainable development has been an issue since
1994, when the Walloon Regional Parliament adopted the Decree of 21 April
1994 concerning environmental planning within the framework of sustainable
development. The Brussels Capital Region remains behind in this matter.

1. B.S., 23 April 1994, modified by Decrees of 19 December 1996 (B.S., 31 December 1996)
and 22 January 1998 (B. S., 19 February 1998).

22. The objectives to be pursued by environmental policy are formulated
explicitly in a binding legal text only in the Flemish Region. According to
Article 1.2.1. para. 1 of the Decree of the Flemish Parliament of 5 April 1995
concerning general regulations in the matter of environmental policy, environ-
mental policy in the Flemish Region — for the benefit of the current and future
generations — aims at:

— effective management of the environment through sustainable use of
resources and nature;

— protection against pollution and resource depletion of man and the environ-
ment, and particularly of ecosystems of crucial importance to the functioning
of the biosphere and to the food supply, health and other aspects of human
life;

— nature preservation and the promotion of biological and landscape diversity
by means of preservation, restoration and development of natural habitats,
ecosystems and landscapes of ecological value and the conservation of wild
species, particularly those which are endangered, vulnerable, rare or endemic.

23. Inthe Flemish Region most of the environmental policy principles are
embedded in Article 1.2.1. paras. 2 and 3 of the Decree of the Flemish
Parliament of 5 April 1995 which enumerates a non-limitative' it prin-
ciples:

— the principle that environmental policy should aim at a high level of
protection;

— the principle of precaution;

— the principle of preventive action;

— the principle of action at the source of the pollution;

— the standstill-principle;

— the polluter-pays principle;

— the integration principle.

The explicit formulation of these environmental policy principles was complete-
ly new and definitely inspired by the principles of environmental policy as laid
down in different internationaland European treatiés.

The insertion of these principles in a binding legal text, a decree, has as a
consequence that they become legal principles. The Flemish Government and
the subordinated governments have to take them into account their policy.
According to Article 159 of the Constitution and Article 14 of the Law on the
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Introduction, Basic Principles of Environmental Law 24

Council of State, these legal principles may be subject to judicial review. Since
the principles are quite general and judicial review is only marginal, only
obvious violations of these principles will be sanctioned by the judge.

1. ‘The Flemish environmental policy restsnong othersn...".

2. Rio Declaration on environment and development, U.N. Doc A/CONF.151/5/Rev. 1, 13
June 1992, reprinted at 31 I.L.M. 874 (1992). Also worth mentioning is the elaboration by
the World Commission on Environment and Development (Brundtland Commission) of the
General Principles concerning natural resources and environmental interference (World
Commission on Environment and Developmédiriyironmental Protection and Sustainable
Development. Legal principles and recommendati@raham Trotman/Martinus Nyhoff,
London/Dordrecht/Boston, 1987.

3. Article 130 R(2) EC Treaty, O.J. 1992, C 191.

24. The principle of participation and access to information concerning the
environment is laid down in several legal texts. In the first place, Article 32 of
the co-ordinated Constitution stipulates that everybody has the right to consult
every government document and to have a copy of it. A Decree of the Flemish
Parliament of 23 October 1991 regulates the publicity of government docu-
ments in the services and institutions of the Flemish Region (e.g. concerning
the environment).

The opportunity to participate in decision-making is laid down in Article 33
of the Decision of the Flemish Government of 6 February 1991 concerning the
Flemish regulation of the environmental permit. According to Article 11 of the
Decree of the Flemish Parliament of 28 June 1985 concerning the environ-
mental permit, a public inquiry must be organized by the communes for every
permit demand.

In the Walloon and Brussels Capital Region only the right of access to
information concerning the environment is laid down in a binding legal'text.

1. For the Walloon Region in the Decree of 13 June 1991 concerning the right of access to
information concerning the environment (B.S., 11 October 1991), modified by Decree of
19 December 1996 (B.S., 31 December 1996) and for the Brussels Capital Region in the

Ordinance of 29 August 1991 concerning the access to information concerning the
environment in the Brussels Capital Region (B.S., 1 October 1991).
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§ 3. HSTORICAL BACKGROUND!

25. Belgian environmental law developed, as in most countries, not as
‘environmental law.’ Indeed, the first instruments dealt with nuisance caused
by factories’ Protection of citizens’ private property was the first goal. Already
then, government control of emissions, techniques and exploitation was
established. Later legislation concerned the protection of workers, public health
and public safety. The environment as such has only been subject of specific
legislation since a few decenni®ollution control and nature conservation and
management started to develop as two distinct branches of environmental law.

1. SeeSuetens, L., ‘Het recht op de bescherming van een gezond leefmilieu (artikel 23 van
de Grondwet)’ in X.,Prof. Dr. Louis Paul Baron Suetens. Op de grens van het ideaal
denkbare en het praktisch haalbafruges, Die Keure, 1998, pp. 503-514.

2. SeeSuetens, L.|.c.,, p. 503, who mentions a French imperial decree as far back as 1810.
3. Suetens, L..c., p. 503.

26. Pollution control legislation in general establishes emission norms,
quality objectives etc. It is often organized in a sectoral way, approaching the
various components of the environment (water, air, soil, etc.). A scientific
approach and long-term planning are essential.

27. A similar evolution took place in the law of nature management,
conservation and spatial planning. Individual and specific measures have been
replaced by plans, zoning and a global approach. Suetens summarizes this
evolution as one from naturgrotectionto positive nature management

Recently, many other branches of the law are being ‘greened.” On the one
hand, environmental considerations are taken into account in new policy areas
(e.g. energy law). Simultaneously, other legal areas are more and more used to
reach environmental goals (e.g. tax law).

1. Suetens, Ll.c., p. 504.

28. Since 1994, the Belgian Constitution contains a right ‘to the protection
of a healthy environment.’

1. See§ 4 of Chapter 1 of Part |, Pollution Controhfra.

29. Lambrechts describes how since the 1980s a purely sectoral approach
was abandoned in favour of a thematical grouping of national and international
environmental problems. Use is being made of the so-called ‘pressure-impact-
response modet. The pressureis caused by a number of trends and activities
in society (e.g. demography, industry, transport). Tthpactsof those forms
of pressure are then categorized into a number of themes. Finallseshense
of Government and others forms the environmental policy.

In recent years, there has been a truly explosive growth of environmental
legislation, making it a very complex and broad field of law.

1. Lambrechts, W.Qverzicht van het Belgisch Milieureghantwerp, Kluwer Rechtsweten-
schappen, 1997, p. 117.
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Introduction, Historical Background 30-31

30. An Inter-University Commission for the Reform of Environmental Law
in the Flemish Region was created in 1989. The task of the Commission was
to draft a more effective and efficient environmental legislation. Moreover, all
legislation should be co-ordinated and brought together in one body of general
rules that only need to be sectorally specified in some fieldse results of the
Commission’s activities were presented to the Flemish Minister for the
Environment in 1995. A number of general proposals (concerning planning,
liability etc.) were formulated and new sectoral rules were drédfted.

Certain chapters of the Draft Decree on Environmental Pbliayve since
then been transformed into decrees. Examples are the Flemish Decree on
Waste, Soil Clean-up and Environmental Policy Agreements. Other parts are
being studied and adapted for legislative purposes in the near future. An
example is Part 9 of the Draft Decree on liability for environmental damage.

1. Lambrechts, W.p.c, p. 118.

2. Lambrechts, W.o.c, p. 118.

3. Bocken, H. and Ryckbost, D. (edsQodification of environmental law: draft decree on
environmental policyLondon, Kluwer Law International, 1996.

31. Finally, another development must be mentioned. The Regions’
environmental competences have been expanded during every state reform.
Environmental legislation in all three Regions keeps on expanding. The
Regions can now also conclude treaties and international agreements in the
fields of their competence. At the same time, some federal competences are
closely linked to environmental matters (e.g. product regulation, taxation). To
co-ordinate all this, a number of co-operation agreements among the Regions
and between the Regions and the federal authority have been concluded.
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